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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF KENTUCKY
LOUISVILLE DIVISION

EMW WOMEN’S SURGICAL CENTER,
P.S.C., on behalf of itself, its staff, and its
patients; ASHLEE BERGIN, M.D., M.P.H., on
behalf of herself and her patients; and TANYA
FRANKLIN, M.D., M.S.P.H., on behalf of
herself and her patients,

Plaintiffs,
V.

ANDREW G. BESHEAR, in his official Case No.2 3:18-CV-224-JHM
capacity as Attorney General of the
Commonwealth of Kentucky; SCOTT
BRINKMAN, in his official capacity as interim
Secretary of Kentucky’s Cabinet for Health and
Family Services; MICHAEL S. RODMAN, in
his official capacity as Executive Director of the
Kentucky Board of Medical Licensure; and
THOMAS B. WINE, in his official capacity as
Commonwealth’s Attorney for the 30th Judicial
Circuit of Kentucky,

Defendants.

COMPLAINT

Plaintiffs, by and through their undersigned attorneys, bring this complaint against the
above-named Defendants, their employees, agents and successors in office, and in support
thereof allege the following:

I. INTRODUCTION

1. This is a constitutional challenge to a profoundly harmful statute that is plainly
unconstitutional under binding Supreme Court and Sixth Circuit authority, and that is inflicting
acute and irreparable harm on Kentuckians each and every hour it remains in effect. On April

10, 2018, the Governor signed into law House Bill 454, 2018 Gen. Assemb., Reg. Sess. (Ky.
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2018) (hereinafter “H.B. 454” or “the Act”), attached hereto as Exhibit A, which bans the safest
and most commonly used method of abortion starting early in the second trimester, and the only
method used in outpatient facilities after the earliest weeks of the second trimester, dilation and
evacuation (or “D&E”). Because of the statute’s unusual and extraordinarily disruptive
emergency clause (the premise of which is incontrovertibly undermined by the Governor having
held the bill for ten days before signing it), it took effect instantaneously. The result is severe: It
has extinguished access to abortion in Kentucky for every woman at and after 15 weeks of
pregnancy.

2. At this moment, Plaintiffs’ patients are suffering medical, constitutional and
irreparable harm as a result of being denied the ability to obtain an abortion at all. The Act has
forced Plaintiffs to cancel the appointments of patients seeking time-sensitive and
constitutionally protected health care, and will force them to continue turning patients away.
That is why Plaintiffs bring this civil rights action, on behalf of themselves and their patients
seeking abortions, under the U.S. Constitution and pursuant to 42 U.S.C. § 1983, to challenge the
constitutionality of the Act and to seek immediate, emergent relief from this Court to enjoin its
enforcement.

II. JURISDICTION AND VENUE

3. The Court has subject matter jurisdiction over Plaintiffs’ federal claims under 28
U.S.C. §§ 1331 and 1343.

4. Plaintiffs’ action for declaratory and injunctive relief is authorized by 28 U.S.C.
§§ 2201 and 2202 and by Rules 57 and 65 of the Federal Rules of Civil Procedure, and by the

general legal and equitable powers of this Court.
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5. Venue is proper pursuant to 28 U.S.C. § 1391(b)(2) because a substantial part of
the events or omissions giving rise to the claims occurred in this district.
III. PLAINTIFFES

6. Plaintiff EMW Women’s Surgical Center, P.S.C. (“EMW”), a Kentucky
corporation located in Jefferson County (Louisville), is the sole licensed abortion facility located
in Kentucky. EMW has been providing women with reproductive health care including abortion
since the 1980s. EMW sues on behalf of itself, its physicians and its patients.

7. Plaintiff Ashlee Bergin, M.D., M.P.H., is an experienced board-certified
obstetrician-gynecologist who provides a range of reproductive health services, including
abortions at EMW. The abortion services Dr. Bergin provides at EMW include D&E procedures
banned by H.B. 454.

8. Plaintiff Tanya Franklin, M.D., M.S.P.H., is an experienced board-certified
obstetrician-gynecologist who provides a range of reproductive health services, including
abortions at EMW. The abortion services Dr. Franklin provides at EMW include D&E
procedures banned by H.B. 454.

IV. DEFENDANTS

0. Defendant Andrew G. Beshear is the Attorney General of the Commonwealth of
Kentucky and, as such, is the Commonwealth’s chief law enforcement officer. In his capacity as
Attorney General, Defendant Beshear may initiate or participate in criminal prosecutions for
violations of H.B. 454 at the request of, inter alia, the Governor, any court of the
Commonwealth, or local officials. K.R.S. §§ 15.190, 15.200. Defendant Beshear is likewise
charged with seeking injunctive relief against “abortion facilities” to “prevent violations of the

provisions of KRS Chapter 216B regarding abortion facilities or the administrative regulations
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promulgated in furtherance thereof.” K.R.S. § 15.241. Those regulations include the
requirement that all abortion facilities ensure “compliance with . . . state . . . laws,” including
H.B. 454. 902 K.A.R. 20:360, § 5(1)(a). Defendant Beshear is sued in his official capacity.

10.  Defendant Scott Brinkman serves as the interim secretary of the Cabinet for
Health and Family Services (“the Cabinet”) — an agency of the Commonwealth of Kentucky with
its principal place of business in Franklin County, Kentucky. In his capacity as interim secretary
of the Cabinet, Defendant Brinkman is charged with, inter alia, oversight and licensing of
abortion providers and the regulatory enforcement of those facilities. K.R.S. § 216B.0431(1);
902 K.A.R. 20:360, § 5(1)(a). The Cabinet’s regulations include the requirement that all abortion
facilities ensure “compliance with . . . state . . . laws,” including H.B. 454. 902 K.A.R. 20:360, §
5(1)(a). Defendant Brinkman is sued in his official capacity.

11.  Defendant Michael S. Rodman serves as Executive Director of the Kentucky
Board of Medical Licensure (“KBML” or “the Board”), which is located in Jefferson County.
Defendant Rodman and the Board possess authority to pursue disciplinary action up to and
including license revocation against Kentucky physicians for violating H.B. 454, K.R.S. §
311.565; K.R.S. § 311.606. Defendant Rodman is sued in his official capacity.

12. Defendant Thomas B. Wine serves as Commonwealth’s Attorney for the 30th
Judicial Circuit of Kentucky. In this capacity, Defendant Wine has authority to enforce H.B.
454’s criminal penalties in Jefferson County, where Plaintiffs are located. See K.R.S. §
15.725(1); K.R.S. § 23A.010(1). Defendant Wine is sued in his official capacity.

V. THE CHALLENGED STATUTE

13.  H.B. 454 criminalizes the performance of an abortion that “results in bodily

dismemberment, crushing or human vivisection” unless fetal demise has already occurred.
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Although these are not medical terms, the definition in the statute makes clear that it prohibits a
procedure referred to in the medical profession as dilation and evacuation or D&E. D&E is the
safest and most commonly used method of abortion starting early in the second trimester, and the
only method used in outpatient facilities after the earliest weeks of the second trimester.

14. The ban applies to all procedures performed after eleven weeks post fertilization.
Act, § 1(2)(b). That is equivalent to 13 weeks as physicians measure pregnancy, from the
woman’s last menstrual period, or 13 weeks LMP.

15. H.B. 454 defines “bodily dismemberment, crushing or human vivisection” as
follows:

A procedure in which a person, with the purpose of causing the death of
an unborn child, dismembers the living unborn child and extracts portions,
pieces, or limbs of the unborn child from the uterus through the use of
clamps, grasping forceps, tongs, scissors, or a similar instrument that,
through the convergence of two (2) rigid levers, slices, crushes, or grasps,
or performs any combination of those actions on, any portion, piece, or
limb of the unborn child’s body to cut or separate the portion, piece, or
limb from the body. The term includes a procedure that is used to cause
the death of an unborn child and in which suction is subsequently used to
extract portions, pieces, or limbs of the unborn child after the unborn
child’s death|.]
Act, § 1(1)(a).

16. The only exception to the ban is “in the case of medical emergency,” Act, §
1(2)(b), defined as a condition that “so complicates the medical condition of a pregnant female as
to necessitate the immediate abortion of her pregnancy to avert her death or for which a delay
will create serious risk of substantial and irreversible impairment of a major bodily function,”
K.R.S. § 311.720 (9); see Act, § 1(1)(b).

17. Violation of the ban is a Class D felony, Act, § 2(18), subjecting a physician to

punishment of up to five years’ imprisonment, K.R.S. § 532.060(2)(d).
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VI. FACTUAL ALLEGATIONS

Abortion in Kentucky and at EMW

18.  Legal abortion is one of the safest procedures in contemporary medical practice
and is substantially safer for a woman than childbirth.

19.  Women seek abortions for a variety of psychological, emotional, medical,
familial, economic and personal reasons. In the second trimester, women seek abortion for the
same complicated personal and medical reasons as in the first trimester, but often with added
complexities. These complexities include unforeseen circumstances, such as unexpected drastic
changes to their medical or social situations; delay resulting from difficulties the woman
experienced raising the necessary funds for the procedure and related expenses, such as travel
and childcare; and diagnosis of a fetal or maternal health condition after the first trimester.

20.  EMW is the only outpatient abortion facility in the Commonwealth of Kentucky.

21.  EMW provides medication abortion through ten weeks LMP and surgical abortion
up to twenty-one weeks and six days (21.6 weeks) LMP.

22. EMW performs hundreds of procedures using the D&E method every year.

The Act’s D&E Ban and its Impact

23. H.B. 454 bans D&E, the safest and most common abortion method starting in the
early second trimester, accounting for more than 95% of such abortions nationally.

24. In the first trimester of pregnancy, there are two available abortion methods. In a
medication abortion, which is available only up to ten weeks, the patient ingests two medications
to induce early miscarriage. In a suction abortion, which is available up to approximately 15

weeks, the clinician uses a suction device to aspirate (or empty) the patient’s uterus.
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25. Starting at approximately 15 weeks, Plaintiffs use a combination of suction and
forceps or other instruments to remove the fetus, placenta, and uterine lining (in other words, all
the products of conception) from the uterus, followed by additional suction to ensure the uterus is
completely empty. Because the cervical opening is smaller than the fetus, separation or
disarticulation of fetal tissue usually occurs as the physician brings the pregnancy through the
cervix. The use of instruments, alone or in conjunction with suction, to empty the uterus in this
manner is known as D&E.

26.  D&E is safely performed as an outpatient procedure throughout the second
trimester of pregnancy. The evacuation phase takes approximately 10 minutes.

217. Other than D&E, the only other medically-proven method available after the
earliest weeks of the second trimester is induction abortion, where a physician uses medication to
induce labor and delivery of a non-viable fetus. Induction of labor accounts for only about 5% of
second-trimester procedures nationally. Induction abortions must be performed in a hospital or
similar facility that has the capacity to admit and monitor a patient overnight. Induction
abortions can last up to two or three days, are extremely expensive, and entail more pain,
discomfort, and recovery time for the patient — similar to that of a woman giving birth — than the
D&E procedure.

28. A hospital-based abortion (including an induction procedure) is available in
Kentucky only in extremely rare circumstances; it is not a service that is available to most
women.

29. Therefore, Kentucky women have essentially no other option but to obtain
abortions in an outpatient facility, and starting early in the second trimester, D&E is the only

outpatient method of abortion.
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30.  H.B. 454 would not impose criminal penalties for an abortion in which a
physician — through a separate procedure — attempted, and succeeded in causing, fetal demise
prior to the use of instruments, such as forceps, to empty the uterus.

31.  Beginning at 18.0-20.0 weeks LMP, some physicians outside Kentucky attempt to
induce fetal demise prior to starting an abortion procedure, generally in order to demonstrate
compliance with a “partial-birth abortion ban.” This usually entails an injection of a medication
called digoxin, and it increases the length, complexity and risk of the abortion without any
medical benefit to the patient.

32.  Published data show that use of digoxin to attempt to induce demise increases
risks of nausea, vomiting, infection, and extramural delivery (delivery outside a medical setting),
with no medical benefit to the patient. In addition, digoxin injections are not possible for every
patient due to anatomical characteristics or medical contraindications.

33.  According to the American Congress of Obstetricians and Gynecologists, “[n]o
evidence currently supports the use of induced fetal demise to increase the safety of second
trimester medical or surgical abortion.” Am. Coll. Obstetricians & Gynecologists Second
Trimester Practice Bulletin (No. 135, June 2013).

34.  Digoxin can take several hours if not longer to cause demise. As a result, the use
of digoxin in the early second trimester would turn a one-day abortion procedure into a two-day
procedure. This would unnecessarily prolong the procedure, require an additional, unnecessary
trip to the clinic, and burden patients, many of whom are poor or low-income.

35. Even then, digoxin simply fails to cause demise in approximately 5-10% of cases.
There are no published studies evaluating the safety, efficacy, or dosage of a second injection of

digoxin, if the first attempt is unsuccessful.
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36.  There are virtually no published studies addressing the safety of digoxin prior to
18.0 weeks LMP. To attempt demise at this stage would impose unknown risks, have uncertain
efficacy, and bring no medical benefit to the patient.

37.  Even later in the second trimester, such attempts to cause fetal demise are a
minority practice. EMW is the only outpatient facility offering D&E services in Kentucky, and
physicians providing care there, including Plaintiffs, do not use digoxin at any stage in
pregnancy. Indeed, many physicians, including Plaintiffs Dr. Bergin and Dr. Franklin, are not
trained to use it.

38. There are no other safe and available methods of attempting to cause fetal demise
in the outpatient setting. An injection of KCI (potassium chloride) directly into the fetal heart
does effectively cause demise, but requires years of specialized training and hospital-grade
equipment. That level of training and equipment are necessary because inadvertent injection of
KCl into a patient’s blood stream can put the patient into cardiac arrest.

39.  Umbilical cord transection, where a clinician attempts to grasp and divide the
umbilical cord to cause demise, exposes the patient to increased risk of uterine perforation,
cervical injury, and bleeding, and would prolong the D&E, also increasing risks. It can also be
impossible to perform because the physician cannot locate the cord. Additionally, because in
many cases it is difficult, if not impossible, to grasp the cord without also grasping fetal tissue,
attempts at cord transection would violate, rather than circumvent, the D&E ban.

40. Therefore, H.B. 454 imposes a criminal ban on Plaintiffs’ second-trimester
abortion practice starting at 15 weeks.

VII. IRREPARABLE HARM
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41. Under, H.B. 454, which took immediate effect upon signing, Kentuckians in need
of abortion services at and after 15 weeks LMP are unable to access care. Those women who
can attempt to arrange to travel and access care out of state do so; others remain pregnant against
their will.

42.  For many women, the increased travel is extremely difficult, and in many cases
that added burden makes it impossible to obtain an abortion. It is causing delay, forcing some
women to seek abortions later in pregnancy when the procedure is more risky and more
expensive, and it is preventing other women from obtaining an abortion at all. Some women
who are unable to surmount the travel burdens will resort to unsafe self-abortion methods,
thereby jeopardizing their lives, their health, and their family’s welfare.

43.  Under H.B. 454, Plaintiffs’ patients are suffering irreparable harm. H.B. 454 has
eliminated access to pre-viability abortion after the earliest weeks of the second trimester,
harming women’s health and forcing them to remain pregnant against their will.

44.  Plaintiffs’ patients are also suffering the irreparable harm of the resulting
violation of their constitutional rights.

45. Plaintiffs’ patients have no adequate remedy at law.

CLAIMS FOR RELIEF
FIRST CLAIM FOR RELIEF
(Fourteenth Amendment Right to Privacy)
46. The allegations of paragraphs 1 through 45 are incorporated as though fully set

forth herein.

10
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47. By banning the safest and most common method of abortion starting in the early
second trimester, the Act violates Plaintiffs’ patients’ right to liberty and privacy as guaranteed
by the due process clause of the Fourteenth Amendment to the U.S. Constitution.

SECOND CLAIM FOR RELIEF
(Fourteenth Amendment Right to Bodily Integrity)

48. The allegations of paragraphs 1 through 45 are incorporated as through fully set
forth herein.

49.  The Act violates Plaintiffs’ patients’ right to bodily integrity guaranteed by the

due process clause of the Fourteenth Amendment to the U.S. Constitution.

REQUEST FOR RELIEF

Plaintiffs respectfully request the Court:

1. Declare H.B. 454 unconstitutional and unenforceable.

2. Enjoin Defendants, their employees, agents, and successors in office from enforcing
H.B. 454.

3. Grant Plaintiffs reasonable attorney’s fees, costs, and expenses pursuant to 42 U.S.C.
§ 1988; and

4. Grant such other and further relief as this Court may deem just, proper, and equitable.

Dated: April 10, 2018

Respectfully submitted,

s/Amy D. Cubbage

Amy D. Cubbage, Interim Legal Director
ACLU of Kentucky

401 West Main Street, Suite 1200
Louisville, Kentucky 40202

11
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(502) 583-7400
acubbage@ackersonlegal.com

Heather L. Gatnarek

Legal Fellow

ACLU of Kentucky

315 Guthrie Street, Suite 300
Louisville, KY 40202

(502) 581-9746
heather@aclu-ky.org

Andrew Beck*

Talcott Camp*

Elizabeth Watson*

American Civil Liberties Union Foundation
125 Broad Street, 18" Floor

New York, New York 10004
(212) 549-2633

abeck@aclu.org

tcamp@aclu.org
ewatson@aclu.org

*pro hac vice motions forthcoming

Counsel for Plaintiffs
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I. DEFENDANTS

ANDREW G. BESHEAR, in his official capacity as Attorney General of the Commonwealth of
Kentucky; SCOTT BRINKMAN, in his official capacity as interim Secretary of Kentucky’s
Cabinet for Health and Family Services; MICHAEL S. RODMAN, in his official capacity as
Executive Director of the Kentucky Board of Medical Licensure; and THOMAS B. WINE, in his
official capacity as Commonwealth’s Attorney for the 30th Judicial Circuit of Kentucky
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EXHIBIT A
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UNOFFICIAL COPY 18 RS HB 454/SCS 1

1 AN ACT relating to the human rights of unborn children and declaring an

2 emergency.

3 WHEREAS, moral and philosophical concepts of dignity hold that a human being is
4  entitled to receive ethical and humane treatment and is to be respected and valued in all
5  phases of life; and

6 WHEREAS, the Declaration of Independence recognizes the fundamental truth that
7  all people have been endowed by their Creator with certain unalienable rights, that among

8 these are life, liberty, and the pursuit of happiness; and

9 WHEREAS, the Constitution of this Commonwealth guarantees that all human
10 beings have the right of enjoying and defending their lives and liberty as well as seeking
11 and pursuing their safety and happiness; and
12 WHEREAS, the Supreme Court of the United States of America has recognized
13 that states have a legitimate interest in protecting the life of the unborn; and
14 WHEREAS, recognizing the human rights of an unborn child does not contravene
15  prior Supreme Court jurisprudence nor undermine a woman’s right to self-determination
16  or bodily autonomy, but instead upholds the state's legitimate interest in protecting the
17  life of the unborn; and
18 WHEREAS, the Supreme Court has further held that the states, with a rational basis
19  to act and without creating an undue burden on women, may bar certain procedures for
20  the purpose of regulating the medical profession so as to promote respect for life,
21  including the life of the unborn. Gonzales v. Carhart, 550 U.S. 124, 158 (2007); and
22 WHEREAS, giving the life of the unborn equal consideration as that of the mother
23 does not create an undue burden on the mother; and
24 WHEREAS, the Commonwealth of Kentucky statutorily recognizes an unborn child
25  as a human being from conception onward, without regard to age, health, or condition of
26  dependency; and

27 WHEREAS, it is an indisputable scientific fact that by the end of ten weeks the

Page 1 of 8
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1 unborn child can be seen on an ultrasound to have fingers, hands, arms, toes, feet, legs,
2 eyelids, and ears further confirming the statutory acknowledgment that the unborn child is

3 ahuman being; and

4 WHEREAS, certain abortive medical procedures resulting in dismemberment,
5  crushing, or human vivisection are brutal for unborn children in contravention of their
6 unalienable rights that replicates past indiscretions of a disregard for the rights of others;
7 and

8 WHEREAS, Justice Kennedy has recognized the brutality of these procedures by

9 stating, "The fetus, in many cases, dies just as a human adult or child would: It bleeds to
10  death as it is torn limb from limb." Stenberg v. Carhart, 530 U.S. 914, 958 (2000); and
11 WHEREAS, Justice Stevens, with whom Justice Ginsburg concurred, reflected on
12 the dichotomy of upholding the ban on partial-birth abortions but not dilation and
13 extraction procedures by writing, "The notion that either of these two equally gruesome
14 procedures performed at this late stage of gestation is more akin to infanticide than the
15  other, or that the State furthers any legitimate interest by banning one but not the other, is
16  simply irrational." Stenberg v. Carhart, 530 U.S. 914, 946-947 (2000); and
17 WHEREAS, past failures to uphold and respect the unalienable rights and dignity of
18  other human beings protected by the laws of the Commonwealth and this great nation
19  resulted in unfair and detrimental practices that still affect the lives of so many
20  Kentuckians and Americans today;
21 NOW, THEREFORE,
22 Be it enacted by the General Assembly of the Commonwealth of Kentucky:
23 =»SECTION 1. A NEW SECTION OF KRS 311.710 TO 311.820 IS CREATED
24  TO READ AS FOLLOWS:

25 (1) As used in this section:

26 (a) '"Bodily dismemberment, crushing, or human vivisection'' means a
27 procedure in which a person, with the purpose of causing the death of an
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unborn_child, dismembers the living unborn child and extracts portions,

pieces, or limbs of the unborn child from the uterus through the use of

clamps, grasping forceps, tongs, scissors, or a similar instrument that,

through the convergence of two (2) rigid levers, slices, crushes, or grasps, or

performs any combination of those actions on, any portion, piece, or limb of

the unborn child's body to cut or separate the portion, piece, or limb from

the body. The term includes a procedure that is used to cause the death of

an_unborn child and in which suction is subsequently used to extract

portions, pieces, or limbs of the unborn child after the unborn child's death;

(b) "Medical emergency' has the same meaning as in KRS 311.720;
(c) _"Probable post-fertilization age' has the same meaning as in KRS 311.781;
and
(d) _"Unborn child" has the same meaning as in KRS 311.781.
(2) No person shall intentionally perform or induce or attempt to perform or induce
an_abortion on a pregnant woman:
(a) That will result in_the bodily dismemberment, crushing, or human
vivisection of the unborn child; and
(b) _When the probable post-fertilization _age of the unborn_child is eleven (11)
weeks or greater;
except in the case of a medical emergency.
(3) A pregnant woman on whom _an abortion is performed or induced or attempted to

be performed or induced in violation of subsection (2) of this section is not guilty

of violating subsection (2) of this section or of attempting to commit, conspiring

to commit, or complicity in committing a violation of subsection (2) of this

section.

=» Section 2. KRS 311.990 is amended to read as follows:

(1) Any person who violates KRS 311.250 shall be guilty of a violation.
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1  (2) Any college or professor thereof violating the provisions of KRS 311.300 to

2 311.350 shall be civilly liable on his bond for a sum not less than one hundred
3 dollars ($100) nor more than one thousand dollars ($1,000) for each violation,
4 which may be recovered by an action in the name of the Commonwealth.
5 (3) Any person who presents to the county clerk for the purpose of registration any
6 license which has been fraudulently obtained, or obtains any license under KRS
7 311.380 to 311.510 by false or fraudulent statement or representation, or practices
8 podiatry under a false or assumed name or falsely impersonates another practitioner
9 or former practitioner of a like or different name, or aids and abets any person in the
10 practice of podiatry within the state without conforming to the requirements of KRS
11 311.380 to 311.510, or otherwise violates or neglects to comply with any of the
12 provisions of KRS 311.380 to 311.510, shall be guilty of a Class A misdemeanor.
13 Each case of practicing podiatry in violation of the provisions of KRS 311.380 to
14 311.510 shall be considered a separate offense.

15 (4) Each violation of KRS 311.560 shall constitute a Class D felony.

16  (5) Each violation of KRS 311.590 shall constitute a Class D felony. Conviction under
17 this subsection of a holder of a license or permit shall result automatically in
18 permanent revocation of such license or permit.

19 (6) Conviction of willfully resisting, preventing, impeding, obstructing, threatening, or

20 interfering with the board or any of its members, or of any officer, agent, inspector,
21 or investigator of the board or the Cabinet for Health and Family Services, in the
22 administration of any of the provisions of KRS 311.550 to 311.620 shall be a Class
23 A misdemeanor.

24 (7) Each violation of subsection (1) of KRS 311.375 shall, for the first offense, be a
25 Class B misdemeanor, and, for each subsequent offense shall be a Class A
26 misdemeanor.

27  (8) Each violation of subsection (2) of KRS 311.375 shall, for the first offense, be a
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1 violation, and, for each subsequent offense, be a Class B misdemeanor.

2 (9) Each day of violation of either subsection of KRS 311.375 shall constitute a

3 separate offense.

4 (10) (a) Any person who intentionally or knowingly performs an abortion contrary to

5 the requirements of KRS 311.723(1) shall be guilty of a Class D felony; and

6 (b) Any person who intentionally, knowingly, or recklessly violates the

7 requirements of KRS 311.723(2) shall be guilty of a Class A misdemeanor.

8 (I11) (a) 1.  Any physician who performs a partial-birth abortion in violation of KRS

9 311.765 shall be guilty of a Class D felony. However, a physician shall
10 not be guilty of the criminal offense if the partial-birth abortion was
11 necessary to save the life of the mother whose life was endangered by a
12 physical disorder, illness, or injury.
13 2. A physician may seek a hearing before the State Board of Medical
14 Licensure on whether the physician's conduct was necessary to save the
15 life of the mother whose life was endangered by a physical disorder,
16 illness, or injury. The board's findings, decided by majority vote of a
17 quorum, shall be admissible at the trial of the physician. The board shall
18 promulgate administrative regulations to carry out the provisions of this
19 subparagraph.
20 3. Upon a motion of the physician, the court shall delay the beginning of
21 the trial for not more than thirty (30) days to permit the hearing, referred
22 to in subparagraph 2. of this paragraph, to occur.
23 (b) Any person other than a physician who performs a partial-birth abortion shall
24 not be prosecuted under this subsection but shall be prosecuted under
25 provisions of law which prohibit any person other than a physician from
26 performing any abortion.
27 (c) No penalty shall be assessed against the woman upon whom the partial-birth
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1 abortion is performed or attempted to be performed.
2 (12) Any person who intentionally performs an abortion with knowledge that, or with

3 reckless disregard as to whether, the person upon whom the abortion is to be

I

performed is an unemancipated minor, and who intentionally or knowingly fails to
conform to any requirement of KRS 311.732 is guilty of a Class A misdemeanor.

(13) Any person who negligently releases information or documents which are

~N N W

confidential under KRS 311.732 is guilty of a Class B misdemeanor.

8 (14) Any person who performs an abortion upon a married woman either with

9 knowledge or in reckless disregard of whether KRS 311.735 applies to her and who
10 intentionally, knowingly, or recklessly fails to conform to the requirements of KRS
11 311.735 shall be guilty of a Class D felony.

12 (15) Any person convicted of violating KRS 311.750 shall be guilty of a Class B felony.
13 (16) Any person who violates KRS 311.760(2) shall be guilty of a Class D felony.

14 (17) Any person who violates KRS 311.770fe+34H-786} shall be guilty of a Class D
15 felony.

16  (18) Except as provided in_subsection (3) of Section 1 of this Act, any person who

17 intentionally violates Section 1 of this Act shall be guilty of a Class D felony.

18  (19) A person convicted of violating KRS 311.780 shall be guilty of a Class C felony.

19  (20)F+9y} Except as provided in KRS 311.782(6), any person who intentionally violates
20 KRS 311.782 shall be guilty of a Class D felony.

21 2DHZ0} Any person who violates KRS 311.783(1) shall be guilty of a Class B
22 misdemeanor.

23 229)H2H} Any person who violates KRS 311.810 shall be guilty of a Class A
24 misdemeanor.

25  23)H22} Any professional medical association or society, licensed physician, or

26 hospital or hospital medical staff who shall have violated the provisions of KRS
27 311.606 shall be guilty of a Class B misdemeanor.
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1 (24)H23)} Any administrator, officer, or employee of a publicly owned hospital or

2 publicly owned health care facility who performs or permits the performance of
3 abortions in violation of KRS 311.800(1) shall be guilty of a Class A misdemeanor.
4 (2524} Any person who violates KRS 311.905(3) shall be guilty of a violation.
5  (26)25) Any person who violates the provisions of KRS 311.820 shall be guilty of a
6 Class A misdemeanor.
7 27)E26) (a) Any person who fails to test organs, skin, or other human tissue which is
8 to be transplanted, or violates the confidentiality provisions required by KRS
9 311.281, shall be guilty of a Class A misdemeanor.
10 (b) Any person who has human immunodeficiency virus infection, who knows he
11 is infected with human immunodeficiency virus, and who has been informed
12 that he may communicate the infection by donating organs, skin, or other
13 human tissue who donates organs, skin, or other human tissue shall be guilty
14 of'a Class D felony.

15  28)H2H} Any person who sells or makes a charge for any transplantable organ shall be
16 guilty of a Class D felony.

17 2928} Any person who offers remuneration for any transplantable organ for use in
18 transplantation into himself shall be fined not less than five thousand dollars
19 ($5,000) nor more than fifty thousand dollars ($50,000).

20 G029} Any person brokering the sale or transfer of any transplantable organ shall be
21 guilty of a Class C felony.

22 B39} Any person charging a fee associated with the transplantation of a

23 transplantable organ in excess of the direct and indirect costs of procuring,
24 distributing, or transplanting the transplantable organ shall be fined not less than
25 fifty thousand dollars ($50,000) nor more than five hundred thousand dollars
26 ($500,000).

27  (B2)H3H} Any hospital performing transplantable organ transplants which knowingly
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1 fails to report the possible sale, purchase, or brokering of a transplantable organ
2 shall be fined not less than ten thousand dollars ($10,000) or more than fifty
3 thousand dollars ($50,000).
4  (33)H32)} (a) Any physician or qualified technician who violates KRS 311.727 shall
5 be fined not more than one hundred thousand dollars ($100,000) for a first
6 offense and not more than two hundred fifty thousand dollars ($250,000) for
7 each subsequent offense.
8 (b) In addition to the fine, the court shall report the violation of any physician, in
9 writing, to the Kentucky Board of Medical Licensure for such action and

10 discipline as the board deems appropriate.

11 G433} Any person who violates KRS 311.691 shall be guilty of a Class B

12 misdemeanor for the first offense, and a Class A misdemeanor for a second or
13 subsequent offense. In addition to any other penalty imposed for that violation, the
14 board may, through the Attorney General, petition a Circuit Court to enjoin the
15 person who is violating KRS 311.691 from practicing genetic counseling in
16 violation of the requirements of KRS 311.690 to 311.700.

17 =»Section 3. Whereas the fundamental rights of Kentuckians deserve immediate

18  protection, an emergency is declared to exist, and this Act takes effect upon its passage

19 and approval by the Governor or upon its otherwise becoming a law.
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